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August 5, 2016

Jessie Laslovich
Chief kgal Counsel
Montana Commissioner of Securities and Insurance

840 Helena Ave.
Helenq MT 59601

Re: Draft Air Ambulance Legislation (August 3, 2016 version)

Dear Mr. Laslovich,

I write today on behalf of America's Health Insurance Plans (AHIP) to provide comments on tlle

Montana Commissioner of Securities and Insurance's (CSI) draft legislation'

Amerioa,s Health lnsurance Plans (AHIP) is the national trade association representing_the

heahh insurance community. AHIIi's members provide health and supplemental bcnefits

through ernployer-sponsorcd coverage, the individual insurance market, and public programs

ru.h i" u"di"".. and Medicaid. AHIP adYocates for public policies that expand access to

affordable health oar€ coverage to all Americans through a competitive marketplace that fosters

choice, quality, and innovation.

AHIP understands the important services that air ambulance transports provide to consumers on

" 
a"ify U*ir. Consumersneeding such services are at their most vulnerable and often times the

"u 
ity a get a patient to a facility via air ambulance can make the difference in a critical care

situat-ion. 
-However, 

there are several roubling aspects to the draft bill legislating areas-ofthe

prorision of air ambulance services. AHIP is pleased the csl and Air Ambulance work Group

I"*gtir""th" i.portance of holding consumers harmless for astronomical amounts associated

*io-rr"ning r"""ived air ambulance-services; however, ther€ continues to be many areas of

*r"a- foifra"ftn plans and the health system in general where these services are concemed.

The binding afiitation provisions are preenpted by lederul law'

whileweapprrciatethislegislation'sapproachtoprotectingpatientsfromegregiousbilling,we
."rt p"i"t ii" tfr", Sections- I through 3 iegarding health insurer reimbursement' binding

*tioii"" *a.i"dicial remedies ari preempted by federal law, specifically $e f$e1a ei{ine

;;g"il; A;, (ADA), which protriuits sLtes tom imposing any economic-related regulations

on air oarriers (i.e. -y."gUt"tion'. t5"t wouU impact an air caiier;s rates' routes, and services)'l

d" AOe fr* i.rn *ia"ty interpreted by both the courts and federal agencies to preempt any

Jt" U*. o, ,"gulations tirat eitirer direCtly or indirectly impact such economic areas.

'| 49 U.S.C. S 41713
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court decisions and federal agency opinion letters proscribe state reSulatory authority over many

;;;;fA;;;bulance indu;try. areas where federal authorities permit state regulation of

air ambulances have been generally limircd to medical and quality standards of care designed to

s€rve a patient care objective. However even medical-based regulations may be preempted lI

"io.t 
AL u ,"*s ofindirectly engaging in economic regulation. Federal courts and agencies,

including the U.S. Departnent of T-risportation and Federal Aviation Administration, have

i;;;;;;"-* .pinions clarising the scope and application of federal law on air ambulances

;;;;;;;,rt"s'from regulating iany aspects of the air ambulance industry, including:

. Certificates of need' public necessity, and convenience;

o Rates;
o Mandating universal availability of services provided under a carriels subscription or

membershiP service;
. Prssenger/third party flight accident liability insurance requirements;

c 2417 availabilitY requirements;
o Pilot training;
. Limitations on geographic service areas; and

. Weather-minimum performance standards'

As drafted, this bill establishes the allowable reimbursement amounts that must be paid by an

irr.*.itr," Uiir"a charges ofthe air ambulance services, another amount negotiated with the air

".bul-"" 
,"*i"e, or [e highest amount the insurer would pay to an in-network air ambulance

serrice for t]re services performed. while we agree that these options serve the, dual pr[pose of

rcimbursing the air ambulance provider for the iervices rendered while also holding the

*irr."i ri"..r"ss for egregious balance bills, we nonetheless believe that this payment scheme

would be preemPted bY the ADA.

The law also allows the insurer and air ambulance service to dispute those amounts through a

binding independent dispute resolution process and tasks- 
lhe^independent 

reviewer with.

aJr.Inirg ifr. .tsual, customary and reasonable value"2 of an air ambulance provider's 
_

airprt"a::ri*i".s.', It'permits the reviewer to consider all manner of economio metrics rclated

I In 
"i, "urri"r" 

businiss (i.e. fees the carrier usually charges and accepts, fees other carriers

;,.}1t "iA. 
and accept, the composition of a carriir's serv.ice personnel) as well as anY other

i""ioi'O" ."ii"rrer deems "rclevani." In short, the reviewer is expected to-rely upon all of the

*." 
""onori. 

."t ics that the air ambulance industry itself would normally consider when

2 wc nrcsume that this tcrm is used in place ofthe more common '\Eual, customary and reasonable ra'e"-to avoid

;;ii;-Ji;r;;;;;-" t";';fr;; . "i**,*, "*p,os 
federal preemption of sta& laws impacting 8ir

cgricrrdcs.Itisworthnotingthat.to","t"*t',a.t,"apoint,th*theterms\alue"and.rae''arcsynonymsand
* ao *t *fi"r" tfta this constuct would survive judicial scrutiny'
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s€ttingarateorprice.Together,thiseffectivelyamountsto.ratesetting,butbyanothermeans
and called by anoth"r r".", -i i' liktly a form of economic regulation preempted by the ADA'

Furthermore, under the draft bill, not only would an indeperdent reviewer be setting an air

ambulance carrier,s reimbursabi"liiu*. on an individuaiciaim basis, but a reviewer colld also

;;;;ly @"""use they are "[o*J 
,o consider any other factors they deem rclevant) draw

Lr_n nnaino, ."de in similar but separatE dispute resolution proceedings to arrive at 8n average

:fidil;t1;ilr.m;'o* rt 
". 

ur"oge rate could then presumably be reti-ed.uno] and

aooliedindefinitelyinfuturecases.Compoundingtheissueisthedraftbill'slackofexpress
ilffi#;;;;;;'r"ui"*", o" f,o* much weight io assigrr to anv of the factors they

consider when arriring ot u ur*i -a "uttotity 
rate' Tire resuli under either scenario is the

same _ independent reviewers are effectively sitting the reimbunement rate for air ambulance

services as directed and required by state law'

We believe that any judicial remedv which mav be sought by an uCfl"Y"d^P*y1r^"i5:1

""-p"t"*:*i.aiciion 
1as allowed by this bill) would be preempted under the same grounos as

the independent review Process.

The CSI shoald refrain from inttoducing lhis legbldion until federal aclion is ta*e't

WebelievethattakingactiononthisissuethroughtheproPos€dlegislationispremature.given
the cunent climate at-Oe feaerai ana nationwide level. 

-This 
year, Senator Tester propoTg.yo

amendmentstothelntemalnevenueCodethatwouldrequiretheGovemmentAccountability
Oii;;;;;Jr"t a study on the price of air ambulance sirvices and that would amend the

i"ir.f ai in" oeregulation Act to allow states to regulate air ambulance services by

,."iii.iriig r.ary-and serondary call lists, predicated. on. participation in health insurance

p."ii"i "J**rc 
in the.states, ;a participation in mediation for reimbursement of out-of-

network emergen"y ,"rr,""r.j'Th" 6eo stuay requirementrr'as successfully added to the 2017

Labor, Health and Human Services, and Edu""tion ,tpp*pttations Bill,a which was approved by

;;a;;;;Appt"priations Committee' It is awaiting a vote in the tull Senate'

The NAIC, NCSL, and NCOIL have all acknowledged the preemption challenges thatstatEs 8re

i""-i"g *i"" 
"a6rsing 

this issue and are actively sinking solutions at the federal level. we

"r."i*g" 
,fr" CSt io ifruin fro. intoducing a bill, especially one this damaging to one

stakehoiier in the health care system, until federal solutions oan be sought to allow more

*rnp*i"*i"" r"gislation to bi Jopt"a' nun and is members support the action on the

r "Tcstcr St8nds Up fol Coosumers, Tacues IncreasingJvledical Coss'" AVil T ,2016- Availablc onlinc a

*r,* rwPvir ' 
" j-reDorvl l4th-consresJs€nate-reDort/274httDs ://www.con gess. gov/contmsslol
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federal level and hope that states will soon have appropriate authority to review and propose the

noJJ conru*". prot€ctions and price transparency for these services

Thblegisluiondoesnolhingroaddtessorholddownthecostsofairambulanceservica.

This bill provides no incentive for the air ambulance industry to keep costs down'. Although the

iifi"t rG i.p"*t srcp of holding the consumer harmless for billed charges, it does not

sotve ttre proUtem of the astronomical-bills themselves' and only,serve:1o t-!11,"."^... ,,-,..
resoonsibilities of those costs to insurers. The bill as written will require costs, without limits' to

;'d;il;;tbliiryli,r,. insurer without providing a mechanism for the air ambulance

stakeholdlrs to share in the accountability ofthe cost'

Until such time as there is a federal solution, we believe that the goat of the.CSI should be to.,

*."r."g" pi-. -a air ambulance providers to enter into mutually beneficll ""13":..-':,"1*
;il. d.;66"td", n"tnuo.t s tt ut offer consumers and employers access to affondable, high-

'q*rity 
""*,iri.ruding 

access to air ambulance services. Health plan networks have long been

i"rnorr.t urca r" - e*ective means of containing costs and limiting patient outtf-pocket costs'

Wii.i 
"i, 

,.U"f-ce providers oontact with insurers' patients benefit' The draft legislation

p."."nO no in.*tive'for air ambulance companies to iontract with insurers and join already

I*irtirrg -a ,otrst insurer netwotts or othe;,vise undertake good faith efforts to negotiat€ more

,.asonuUi" 
"ort" 

for such services. Any scenario which requires an insurer to pay all billed

"r'*g",'"tuvaeproviderfurtherrestrictstheabilityoftheinsuranceindustrytotrytomanage;dth-;gi;rd*ting with this provider type. It also encourages contracting providers to

remove themselves from an insuers' networks'

Theairambulanceindustryischaracterizedbyinelastiopricingwithnobearingontheoverall
a"i-aio. ru"tr rervices. Air ambulance providers are increasingly moving away from any

,"rponriUi. n"gotiated charges with insurei and hospital-based contracts 8s a way to increase

*"iir" 
"ra 

gr:.g" the heafh care system as a wholi. Billed charges are generally higher.than

trr" 
"r"*trriia 

i providers under negotiat€d health plan con6acts, Medicare, or Medicaid. An

analysis provided by Montana's Air Airbul*"" wori Group found that the national average air

".#,ri-i" "t 
*ges ranged from 345% to 893% of MedicarJallowable amount.s When

*lnp"*a a rf," a.* srippti"a Uy SCSS of Montana and Allegiance' the analysis showed that air

utni'"t*"" 
"tt"tges 

in lr'iontana are comparable to the rest of the country'

Compounding the problem is a corresponding lack of oversight or accountability on air

ambulance providers to control costs or otheivise negotiate ieasonable rates. You can see how

," "r."igti ""a 
*sponsibility forprovider charges is defiimental to the cost ofthe health care

5 Ndional Air Ambulance charge Data- Available ontine at htto:/4eq-Ft..eov/content/cpmmitteeylnt€rirn/2015-

zol?ri'i' 
'- ' -- 

^ EiJco mittee-rooicvemuutanceiNfi'finat-cN'rs-chareedata'Ddf
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systern as whole, including health plans, and for patients in the form of increased cost sharing

responsibilities.

AHIp believes establishing a system where the only attempt-to address the issue of price gouging

bv air ambulance providers is on a-pei claim tasis, whether in ttre form of a dispute resolution

;i##,ffi;[.irai"r"ir"-"ai""1^ oi. aot tnt does) accomplishes nothing in addressing

iffi;dil;iil;i;tr"rd.bit,,y, and a lack of any responsibility to the larger health care

system as a whole'

We encourage the stale to take adion on price transparenq and consumer pruledtons'

Withobstaclessuchasfederalpreemption,AHIPrecogrizes.thatstatesmayhavelimited^options
with respect to how t" "aa** 

!t""itng tosts for patiints' However' we enoourage the CSI to

consider the following solutions to protect consumers'

AHIPbelievesthatthecslshouldconsiderfocusingitslegislativeactivityonrequiringprice
ilrp"*r"v i"i ". a-uutance companies that explilcitly detail the costs incuned by patients.

Increased cost nansparency to. ui'-ulUut-"" providers would not only betrcr enable health

ffi;; ,il;;;;il"". *a.olna tt 
" ^sociated 

costs of such services, but would also benefit

t"*iof, *a ."r.r."., *no a","*e to know what the actual cost drivers arc behind the

exorbitant bills they receive from such providers'

AnysuchcosttranspalEncyrcquirementsrvouldbeconsistentwiththeransparencyobligations

".i*"i'J"i, "r.il"rs 
by the iAA fo, oth". s"rvices they perform, such as disclosure of certain

,f.'fJf"g i*. -a fuel s;har;;in the air passenger indusu'y. In addition, there is a large gap

between what a fligtt -st" uni;nut i, utti,out ty-Uitrca^to.thi consumer. At a minimum, bills

*r*rJl""rra" a"tiiled line items ior medical services, fuel costs, and other costs and fees.

The state should also actively engage first responders' law enforcement' and dispatchers on the

;;;;;t;;;;"". to disp;rch;air ambuiance as part of their continuing education

requirements. Emergency ,","1Jp"oo*"1 should be encor:raged to- update or amend their

;;;il;;" *guta:, uasis, utilizing ground ambulances when possible' Such servioes are a

ii"ip* 
"r 

J"rir-"ring 
"".", 

on i *lfiess than air ambulances, and are more readily available-

wecontinuetoengageindiscussionswithotherstakeholdersregardingsolutionsandstrategies
thatstatesmaydeptoyto"n,u,"uit"temergencytransportationservices,whilebalancingthecost
impact that such s"rui"", ..y i"u. o" p",iirt '"ra 

*rJ healt' care svstem. We look forward to

continued discussions with yJ;;;;.';;rtant issue. If you have any questions' please do not

hesitate to contact me at ecarnobell@ahio'ore (202'679-6522)'
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Sincerely,

&or-Ar-pu
Gracc CamPbell
Regional Director


